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Befm the 
FEDERAL COMMUNCATIONS COMMISSION 

Wahtngtm D.C 20554 
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A roquut for stay must W K  the fOW-pM t u t  Sct fOnh in Virginia Petroleum Jobbers 

Arrodrvion v. FPC: as modified in Washington Metropolitrm Area T r a i r  Cornusion V. 

Holiday TUWS.’ U n k  this test. ~e petitioner must dem0nstmr.z: (1) thpt it im likely to prevail on 

h e  merits; (2) that it will suffer ixrepnrable hum if a guy is not granrcd; 0) that d e r  inttrcsred 

pmtidW not be harmed if thc stay is granted and (4) that the public interat favors mt of the 

stay.’ ~ h t  Commission tbe four elements of the ltst “in order to fashion .II 

adminimative ~ p o ~ e  on a cue-bycase his.”’ f iwever.  if is a puticulaiy strong 

show& on ow factor, the Commission will grant rstay “nohvithsmding the absence of another 

ODC of &e faCtora.-’O 

1. 

Act is likely to succeed on the mcriu of its Application for Review, and therefore it in in 

ka i n k a t  d the Commission to forgo c.kiag sction on the Applications and maintain the 

satar quo. Btc- the Bunau p n c t d  a v d i 4  uoconditiolul rcncwd authorization lhnt was . 

Uktlihodof Success on the Merits. 
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independent of Alu’s initial license and the *vocation thacof, &e C e w  mwt - pt *e 

v w l h t  - f o ~ ~  propcc pnxtdu~ begin M entirety new r e v d o n  proceSs.1~ me 

C:ommiuion m o t  revoke rhir v d d  rothatiration without fdlowing pmper  pro^^^^. 

Although i petitioner for a stay is not nquircd to ubblish with lhroiutc cMainty that it will 

succeed 011 the merits. the Commission hcrr is llktly at the v y  le& to .Hd Alee a “N 

rrvockm prowding because not to do so would viol& the hnllmark prhciplcr of the Act pnd 

the APA that require notice and opportunity to k heard before a license can bc revoked.” 

2; Irkparable H n n  

Alee also can demonstrate that it will be impatably harmed if the stay is not p t d  If 

the Commission acts on the Applicauion~ for NK3. there will be even greater uncertainty over 

tbc funve of Nee’s opaations in NM3. thus impeding Alee from maintaining the nccesaary 

financial backing to keep itr business openting. Punhermore. continued anion on h e  

Applications evidently will lead to exphahon of Alee’s STA for K”271 (the STA will e x p d  

M, &ys fran wria~n notice horn the new licensee). If Alee’s STA expires it Will have to cea~c  

opctatiold. A permlmmt loar of bruinus ir imparable harm in chc cyes of the COUM.” 



by takbg adon on the pending Applications. Therefom i t  ir in the public inrcrut Md f ~ r  ~OUI 

IO Ala and rhe applicrnu to granr chir RcqueJt for stay until the Commiuion sc on M a  

Applicatk for Review. 

Rnrhcrmorc, the notorious NextWave proceeding thould provide a lesson far che 

Comm~r~oo wt to conduct an auction among rhe a p p k m u  hem while Alee is 6tiU appealing 

the mvocuion of iu wthorhtiioh Commission found th.t 

NextWkds liconscr had rutomrticllly c.ncelcd aft- NutWave failed to &e Limsly' 

h & t  paprsnts. The Commission then re-rucboned NextWave's licenser while appeals 

IKTr s& pcadini on the cu~cllarion ofthe ~iceruu. see N C P W I I ~ ~  Perzod  Communiatim. 

he. rmdr Nt*rWow Power Panncn he., Order on Reconridemlion. 15 Pcc Rcd 17500 (2000). 

% A& 30,2001. tbe US. colrn of AppuLc for che D.C. Cffidt held that the Commission 

A d d  not have unceIlcd NextWave's authorizations. N~rrWpvr Personal Commr. Ine. v. FCC. 

254 P M  130 (D.C. Cir. 2001). 'The successful bid- in the reauction paid more thm $3 billion 

In chc NutWave use. 
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Thc Ccnnrai~on ultimatdy concluded that !he risk sharhg agramcnt was not a basis for 

denid of chc Algrcg Roceoding applicrtions or for rhc revocstion of licenru, including Aluz’s 

&mse. In rddition, the Commkion dctamined rhat Ace’s violation of the alien 
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‘47 U S C  Q 3120; KC &o 47 C3.R. #Q 1.91.1.92 
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XNKNnl. Ifthecllmmm 'on decides to go further and utempt to modify or revoh such 

auth&ation, it first must prmrids Alm with rpproprirte notice and 80 oppoxnmity to respond" 

RgprccrullYrubmitrsd 

ALEE CELLULAR COMMUNICATIONS 

July 1, Zooz 
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ATTAC-NT A 
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- May 30.2002 
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by ttut nnewd became official Commission actions because of thcir inclusion in the 

Commisrion's ULS databe .  Indeed, those AteJ evidurtly have remained in the ULS database 

offidal d for mom than 18 months. 

A Mer point: Alee pointed out in ita Application for Review that the new autholizatim 1 
the Bureau issued upon grant of Alee's renewal application io Dectmbcr 2000 included no 

coadition with ngard to the then-pcading Algreg Raceding. A copy of that authorizntion is 

amhed haeto. Note that it Qcs contain thc normal conditions the Bunau regularly includes 

with rucb authorizations, but no sp&d condition with regard to the A l p g  Proceeding. 

. 



I 

. .  

July 11,2002 
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